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SUMMARY

This report brings to Members’ attention a public consultation exercise
into the future organisation and operation of the public sector
ombudsmen in England and seeks Members’ comments thereon.

INTRODUCTION

The Cabinet Office has launched a public consultation exercise into the
future organisation and operation of the public sector ombudsmen in
England, including the Commission for Local Administration in
England. The consultation exercise follows up on the publication in
April of a Report reviewing the public sector ombudsmen, the
Parliamentary Commissioner for Administration, the Health Service
Commissioner for England and the Local Ombudsmen. Comments on
the consultation are requested by 29 September 2000.

DETAILED CONSIDERATIONS

A copy of the consultation paper is attached as Appendix 1. The paper
seeks views on the key recommendations of the Review Team'’s report:

0] The creation of a new college, or commission, of ombudsmen
which would incorporate the public sector ombudsmen in
England and provide a one-stop shop for complainants.

(i) The removal of the MP filter for complaints to the Parliamentary
Ombudsman allowing all complaints the opportunity to approach
the ombudsman directly.

(i) Arange of other measures to enable the ombudsmen to work
more flexibly and more closely with each other and with other
organisations. Restrictions on efficient working result from parts
of the existing legislation. The review recommends removing
these restrictions to enable the ombudsmen to work in a more
flexible and “joined-up” fashion.

Members will see that at the rear of the Appendix, there is a six-page
guestionnaire outlining a series of questions relating to the Review of
Public Sector Ombudsmen in England. Members might like to consider
their responses to these questions based on their knowledge and
experience prior to the meeting. These can then be combined into a
collective response on behalf of the Authority.
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FINANCE & GENERAL PURPOSES COMMITTEE - ltem 14
13 July 2000

9 RECOMMENDATION
It is proposed that the Committee RESOLVES

The response in relation to the consultation exercise concerning the review of
public sector ombudsmen in England.

Paul Warren

Chief Executive

Background Papers:

For further information please contact on (01702) 546366
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FOREWORD

BY THE PARLIAMENTARY SECRETARY, CABINET OFFICE

The Government Is commitied to a comprehensive programme of
modernisation. As part of this, we are determined to ensure that all public
quieé are properly and fully accountable to the public. This means delivering
joined-up. high quality public services that respond to the needs of users. But

it also means ensuring that it is easy to complain and get a result when things
go wrong.

To this end, and in response fo proposals put forward by the Ombudsmen
themnselves, the Government has reviewsd the organisation and operation of
the public sector ombudsmen In England, The review was announced in
March 1999 in the Modernising Government White Paper. Underlying the
review was a strong desire {o ease ‘publi_c access and improve efficlency in
dealing with complaints across different seyvices.

We recognise and value the confribution made by everyone involved in the
work of the ombudsmen and the significant contribution that the Ombudsmen
themselves have made to help public bodies to maintain and improve the
standards of service they deliver. The challenge now is to consider how fo

strengthen that contribution and so help ensure that alt public bodies provide
a first class service to all citizens.

The Review of the Pubiic Sector Ombudsmen in England was published on
13 April 2000. The Government welcomed publication of the review hut we
made it clear that we wished o give as wide an audience as possible the
oppartunify to comment on the review's recommendations. That is why we
are publishing this consultation paper. |look forward to hearing your views.

e S

GRAHAM STRINGER MP
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1.2

1.3

1.4,

INTRODUCTION

This consultation paper accompanies the report of the Review of fhe
Public Sector Ombudsmen In England. 1t invites comments on the
recormmendations arlsing from the Review and on any other aspeact of

the organisation or operation of the public sector ombudsmen in

England. Part 2 of the consultation paper seeks responses to specific
guestions. Part 3 explains how to respond. Everyone has an interest
in the work of the ombudsmen; although the consultation paper wili he
of particular interest to regular users of public services and to those
involved in the delivery of public services

The Review of the Public Sector Ombudsmen In England was
undertaken following the submission of a paper to the Government by
the ombudsmen in October 1988. The public sector ombudsmen in
Engiand comprise the Parliamentary Commissioner for Administration
(PCA), the Health Service Commissioner (HSC) and the three
Commissioners for Local Administration (CLA). All are generally
known as ombudsmen. The PCA deals with complainis about central
government departments and agencies and certain non-deparimental

publlc bodies; the HSC deals with complainis about the National

Health Setvige, including the family health sewvics and matfers of
clinical judgement; and the CLA deal with complaints about local

authoritles and some other local service providers,

THE REVIEW

The paper which the ombudsmen submitted in late 1998 to the Minister
for the Cabinet Office proposed a review with the aim of creating a
Commisslon for Public Administration. The maln suggestion was to
unite the public sector ombudsmen in England into some form of single .
body in order fo reduce the complexities and consequent difficulties for
complainants which arise under the current structures. Whilst this
would require primary legislation it would also create an opportunlty to
modernise existing legislation and procaedures,

The ombudsmen's paper was considered by Minlsters who agreed to
set up a review with the following terms of reference: ‘

The review will consider whether the present
arrangements for the organisation of the Parffamentary
Comimissioner for Administration, the Health Service
Commissioner for England and the Local Govemnment




1.5

1.6

1.7

1.8

Ombudsmen in Englaind are In the best Interest of
complainants and others against a background of
moves fowards the more Integrated provision of public
services; and whether those arrangements hinder
achieving better value for money. '

The review will also consider the potentia! interaction
between those Ombudsmen and other independent
complaints authoritles, such as the Independent

Houslng Ombudsman and the Data Protection
Reglstrar.

The review will make recommendations about the public
sector Ombudsmen, Including recommendations on

their statutory powers and dulles, having regerd for
constitutional lssues.

The review covered England only but considered boundary Issues and
interactions with ombudsmen in Scotland, Wales and Northem Ireland.
Ombudsmen arrangements in those countries, except for reserved
matters, will be for the devolved administrations to consider. (In the

case of Wales, a change of primary legislation would require action at
Westminster.)

The review was carried out by Cabinet Office officials who consulted
widely among representative and professionat badies, central and local
government depariments, members of the public and academics. The
review team also conducted, with the assistance of the Select

Commitise on Public Administration, a suivey of Members of
Parliament.

NEXT STEPS

The report of the Review of the Public Sector Ombudsmen in England
was published on 13 Aprll 2000. Whilst welcoming publication of the
report, Ministers made clear the Govemment's intention of consulfing
widely on the review's recommendations fo give as many people as

possible the opportunity to comment on proposals for reforming the
ombudsten system in England.

A full list of the review's recommendations are set ouf at Annex A. We
would welcome comments an any or all of these racommandations.
Part 2 of this consultation paper explores some of the key
recommendations arising from the review and asks a number of
questions on each. We would also welcome responses {o these. All
comments and responses need to be recelved by FRIDAY 29
SEPTEMBER 2000. Part 3 explains how {o respond In more detall,

[k
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2.4

THE REVIEW

The review noted general agreement that the public sector
ombudsmen in England must respond to the changing face of public
service dellvery. To do this they will need to operate within a differsnt

framework which removes divisions in their Jurlsdictions, powers and

processes. They must work more flexibly and more closely with each
other and with other organisations. Restrictions on efficient working

result from parts of the existing legislation and these restrictions should
be removed.

The review made a recommendation for the creation of a new college,
or Commission, of ombudsmen built on the modernisation and
consolidation of the exlsting legislation. The current PCA, HSC and
CLA would be combined into this new collegiate structure, which would
have a strong customer focus aimed at early and flexible methods of
resolution whilst retaining the traditional attributes of an ombudsman.
The current requirement for complaints about central govemment
hodies to be put first to a Member of Parliament should, the review
team belleved, be removed so that a single gateway could deal with all
complaints within the ombudsmen’s jurisdiction.

The review mekes no defailed recommendstions about the
ombudsmen’s Jurlsdicfion. The review recommends, however, that
jurisdiction Is considered during the preparation of the primary
legislation which the new Commission will require, This may take time
to bring forward, The review team believed that the continulng
development of new methods of public service delivery will make
evident any resultant need to extend jurisdiction.

~ The review coneludes that lts recommendations will Increase value for

money in a number of ways. Firstly, the removal of the need for
complainants about central government fo go first to their MP would
probably Increase the number of complaints recelved by the new
Commission. But with revised working methods, fieed from the
resfriction of the current PCA legislatlon, more complaints could be
dealt with more flexibly without increasing resources. Secondly, the
lessons to be leamed from dealing holistically with complaints arlsing

+ from new and innovative parinerships for the delivery of public services

could be a vajuable management tool. Thirdly, Individual members of
the public would benefit from faster and more responsive resolution of
their complaints. The benefits to the individual could include the
satisfactory resolution of complaints.

o e

; !illﬁl |

[




2.5

2.8

2.7

28

2.9
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A full list of the review's recommendations are set out at Annex A, We
would welcome comments on any or all of these recommendations.
Paragraphs 2.8 fo 2.33 below sxplore some of the key
recommendations arising from the review and asks a number of
questions, We would also welcoms responses to these.

A NEW COMMISSION

The review recommends the creation of a college, or Commission, of
ombudsmen. This would Incorporate the existing public service
ombudsmen and provide a “one-stop shop" for complainants about
matters falling within the ombudsmen'’s jurisdictian.

A collegiate structure would aflow for separate ombudsmen
appointments o be retalned and for each ombudsman to be
assactated with a partlcular sector or group of bodies. One
ombudsman would take on the role of Chairman and be responsible for

corporate matters but would not have the power to overrule his fellow
ombudsmen on individual cases.

There are a number of advantages to the "one-stop shop” approach.
Clearly, It would provide simpler access fo the ombudsmen. it would
facilitate the investigation of complaints which currently fall under the
jurisdiction of more than one ombudsman. And a single, unlfied
organisation should deliver economy and efficlency gains. This
approach would also reflect the Government's modernising agenda,
engaging with local people and delivering services to clear standards
by the most effective, economic and efficient means available.

Thete could, however, be disadvaniages. The collegiate structure
would allow for the retention of expertise in individual sectors but might
lack flexibllity. 1t may also suffer from a lack of coheslon if no single
Individual is responsible for the Commission as a wholse. More
standardised procsdures, whilst a potential benefit, could also lead to
changes in traditional features of particular ombudsmen schemes
(such as the MP filter - see below)., The Commission would not be a
"one-stop shop" for all complainants as it would not be responsible for
examining maiters falling within the jurisdiction .of other ombudsmen,
The review has, however, recommended that such ombudsmen
hecome "associate" members of the new Commission.

The Government is currently legislating to- introduce a new ethical
framewark for local government. This will include the introduction of a
statutory code of conduct for all loeal councillors and the creation of a

~ new Independent body - the Standards Board.- to investigate any

allegations that the code has been breached. Although the remit of the
Standards Board will be limited to the investigation of allegations of

[




‘misconduct, it Is quite likely that there will be some overlap with cases

of maladministration that come before the CLA. It will be important for
both organisations to work in close co-operation with one another.
They will also both need to work clossly with other organisations and
agencies that have a role In considering conduct or impropristy in locat
government e.g. auditors or the police. : o
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THE MP FILTER

Under the Parifamentary Commissioner Act 1967 members of the
public are required to stbmit complaints to the PCA through a Member
of Parliament (the MP filter). No equivalent filter exists for complaints
to the HSC or CLA, The review recommends abolishing the MP fifter.

The MP filter was intended to support the MP's constitutional role in
championing and protecting the citizen; the PCA was created fo
supplement . existing arrangements for Parllament to hold  the
Government to account and to provide MPs with an instrument fo
assist them in seeking redress for their constituents. The MP filter was
also intended to limit the number of complaints recejved by the PCA as
only complaints which had merit, could not be dealt with in a better way
by the MP and were suitable for the PCA, would pass through the filter,




2.14 The review concludes that the original reasons for introducing the fliter

215

2,16

no longer apply. Modermisation of government and constitutional
change have brought about many means by which the citizen can seek
redress, New atfitudes {o customer service, increased use of judicial
review, Human Rights and Freedom of Information legislation and the
creation of new ombudsmen all provide, or will provide, means for
adggrieved citizens o seek redress. The role of the MP as champion of
the citizen is no fonger exclusive. The review also challenges the view
that the filter effectively screens complaints. Removing the filter and
transferring the Initial screening of complaints to the PCA's office would
result In a consistent policy belng applied to the management of
complaints which would be fransparent to complainants. (MPs would,
however, still be able to refer constituents' complaints to the PCA if the
filter was remaved.) Indeed, abolition of the MP filter Is integral to the
establishment of a naw Commission; it is proposed that the new
Commission serve the public directly and, with no MP filter, thers
would be consistency of access for ali complainants.

There are other advantages in abolishing the MP filter. It would speed
up the process of complaining; it would enable complainants to engage
directly with the PCA; and, in an era of joined-up government, it would
facilifate the handling of complaints which cut-across the jurlsdiction of
more than one of the three ombudsmen concemed. Abolition of the
filter might result in an Increase In the number of cases received by the
ombudsman (as was the case when the requirement ceased for
complaints fo the CLA to be referred by councillors).

On the other hand, It Is recognised that MPs can make a valuable
contribution to the process. They can often resolve complainis quickly
without Involving the PCA and can stop cornplaints getting to the PCA
which are either trivial or which are outside his jurisdiction,
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JURISDICTION AND POWERS

218 The review does not recommend any reduction to the existing

' A i

jurisdiction of the public sector ombudsmen in England; and. makes no
recommendations for any changes before legislation Is brought
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forward. A list of the types of body currently within jurisdiction
(government departmenis and agencles, certain non-departmental
public bodies, the NHS and local authorities) is set out at Annex B.
The maftters subject to Investigation, and the powers of each
ombudsman, would also remain unchanged. A list of those matters
currently nof subjsct to investigation Is set out at Annex C. The review

does, however, raise a8 number of Issues which merit further
consideration.

A frequently voiced concern about the Parllamentary Commissionsr
Act 1967 Is that it lists the bodies subject to investigation by the PCA
rather than specifying which bodles are excluded from investigation
(i.e. outside his jurisdiction), The review has considered whether the
way in which the current legislation is framed could be improved. One
option would be to reverse the current arrangements - Le. rather than
fisting the bodies which are within jurisdiction, specify those bodies
which are not within jurisdiction, This would create an automatlc
presumption that a bady was sublect to investigation unless specifically
excluded. |t would also remove the need for regular amendments to
the legislation as new bodies are created and existing bodies

dissolved. 1t would also make the whole jurisdiction issue more
transparent. :

In order for this to work, however, the leglslation would need to be
clear as to the types of public bodles which were within jurisdiction
(subject to any specified exclusion). Some types of public hody are
eagy o defined generically - eg. government departments and
agencles, NHS Trusts and local authorities. But others are not. The
Freedom of Information Bill, which Is currently before Parllament takes
a mixed approach over jurlsdiction. Some public bodies are covered
by a generic description; others are listed individually in a Schedule,

The primary role of the cmbudsmen Temalns the investigation of
complaints of maladministration. However, since inception, complaints
about contractual and personnE{ matters have heen excluded from
investigation by the ombudsmen as the former is a matter of law and
there are procedures in place to deal with personnel issues.. Thess
exclusions were challenged during the course of the review.

The review also noted that thers Is increasing concern over where the
line should he drawn between the publlc and the private sector. The
ombudsmen have increasingly relied on the term "on behalf of in their

~legislation to allow them ‘to handle complaints about contracted-out

public services. However, some concern has been expressed over

" ‘how far "behal can be stretched as innovative arrangements such as

partnerships, franchises and local authority companies have been
introduced, involving the private and voluntary sedlors. The review
argues that where a service is largely publicly funded, provides a
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“service to the public and operates within a detailed specification by a
public authority to a demanding performance requiremsnt there seems
to be a strong case for it to be within the ombudsmen's jurisdiction.
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ACCOUNTARBILITY

T

224 The PCA and HSC are currently directly answerable to Parliament.
They present reports to Parllament; the Public Administration Select
Committee regularly fakes svidence from the ombudsmen and repotts
fo Parllament; and the Natlonal Audit Offlce, itself a servant of
Parliament, has responsibllity for oversight of the ombudsmen's
efficlency. This form of accountability to Parliament does not currently
extend to the CLA.

2.25 The review recommends that the new Commission should In its

... entirety be directly answerable to Parllament, "This would tnderline the

S Commission's independence from Government hut would aliow full

‘ -~ -consideration by Parliament of those matters which involve separate

actions by local and central government but which required lialson

{such as the administration of centrai and local housing benefits
paymenis), However, because of the sensifivitles of Parllamentary {
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2.26

oversight of local democracy, arrangements for pursuing compliance
for individual local government cases should not invalve Parflament.

The new Cammission would be required to lay an annual report before
Parllament and would have the power o make speclal reports from
time to time on genseral Issues or individual cases, (The annual report
would include an account of the management of casework.) The new
Commission might be funded on the basis which currently applies to
the PCA and HSC (namely that funds would be voted by Parliament
subject fo the approval of the Treasury) but would be subject to
scrutiny by the National Audit Office and the Commitiee of Public
Accounts. The new Commission would also set itself a range of
petformance targets and publish a comprehensive report of its work,
petforrmance agaist targets and use of resources.

2.28

2.29

APPOINTMENTS

At present, the public sector ombudsmen in England are appointed by
The Queen. The review recommends that this continues and that the
ombudsmen which form the new Commission are appointed by The
Queen by letters patent. This method of appointment Is Intended to
underline the ombudsmen's independence from Government,

The review does not make any recommendations about the role of
Parliament in the appointment of the ombudsmen, Parliament does,
however, play a role In the appointment of certain office-holders. For
example, the Comptroller and Auditor General is only appointed after
an address from the House of Commons (made. with the agreement of

13
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2.30

2.31

2.32

b o s
L

the Chairman of the Committee of Public Accourts). A similar
approach has been proposed for appolnfments o the new Electoral
Commission (although here it has been proposed that an Address wilt
only be made with the agreement of the Speaker and after consultation
with the leaders of the political parties). The CLA, however, are
concerned with local government. Any role that Pariament plays in the

appointments process should not affect the independence which local
government has.

The review also recommends that a number of non-executive
members should be appointed to the board of the new Commission to
serve alongside the ombudsmen. The role of these non-executive
members would be fo monitor the impact of the new Commission and
to offer operational or policy advice.

The review makes no specific recommendations about the terms and
conditions of employment of the ombudsmen. However, any moves
towards a college of ombudsmen will require some reappraisal of
exlsting terms and conditions. For example, should the ombudsmen
continue fa serve untll they reach retirement age or should they, In
future, be appointed on flixed-tetm contracts,.  The current
arrangements provide continulty and enable office-holders to build up
conslderable expertise; fixed-term appointments would esnsure that
fresh blood with new Ideas and different experiences was injected into
the new Commission on a regulay basis and would also provide for
greater flexibility to react quickly ta changes in circumstances,

The review also makes no recommendations on the fitles of any of the
new .office-holders; although suggests that these should ba chosen
after careful consideration and with public accessibility in mind. The
current fitles of the public sector ombudsmen - the Pariamentary
Commission for Administration, the Health Service Commissioner for
England and the Commlssloners for Local Administration in England -
are rarely used, They are more commonly known as the Parliamentary
Ombudsman, the Health Service Ombudsman for England and the
Local Government Ombudsmen for England.
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3.1

3.2

3.3

34

35

HOW TO RESPOND.

The paper which the ombudsmen sent to Ministers in 1998, the report
of the subsequent review, and this consultation paper togsther form
part of the most significant examination of the public sector
ombudsmen in England since the inception of the Parllamentary
Commissioner for Administration In 1887. In considering how to take
forward the preparations of legisiation o glve effect o the
recommendations of the review, the Government would welcome your

responses to this consultation paper by FRIDAY 29 SEPTEMBER
2000,

Please send yotjr responses to any or all of the questions posed in this
consultation paper, or any other views you have about the review or
about the ombudsmen themselves, fo:

Rob Wall

Central Secretariat
Cabinet Office

4 Central Buildings
Matthew Parker Street
1LONDON-SW1H 9NL

-Telephone: 020 7276 2462
Facsimlle: 020 7276 2483
E-maii: robwall@cabinet-office.x.gsi.gov.uk

This document is also available on the Cabinet Office web site at:

. www.cabinet-office.gov.uk/ceniral/2000/consultation.pdf -

[f you have any complaints or any other comments on the
arrangements for consultation being followed here you can send them
to Paul Greening, Modernising Public Services Group, Cabinet Offics,

Horse Guards Road, London SWIP 3AL (Tel: 020 7270 6308, Fax:

020 7270 1833. Emall: pgreening@cabinet-office.x.gsl.gov.uk).

due course or deposit copies in the Libraries of the Houses of

Ministers may wish to publish resporses to this constftetion paperin

Parllament. Should you wish your comments to be treated in

confidence, please make this clear in your response.

17
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ANNEX A

A SUMMARY OF RECOMMENDATIONS OF THE REVIEW OF THE
PUBLIC SECTOR OMBUDSMEN N ENGLAND

The review's detailad recommendations are as follows:

1.

The review suggests that a major new emphasis on their initial
responses to complainants is needed by the PCA, HSC and CLA
(3.16)

The review proposes that the MP filter can no longer be sustalned in

an era of joined up government and it strongly recommends that it is
abolished. (3.52)

All ombudsmen should be. able to cover the complete Jurisdiction, any
functional divides being purely an administrative arrangement in the
same way as areas of the country are at present with the CLA. The
review sees advantages in retaining specific l.ocal Government and
Health Service Ombudsman roles to underpin this focus but nelther
they nor their colleagues should be confined by law to particular areas

. of the jurisdiction. The review recommends that a collegiate structure

(the new Commission) is put in place on the basls described in
Chapter & (4.4)

The review does not consider that the new Commission should include
others such as the Prisons Ombudsman who have niche roles, are not
established by statute and are properly part of the executive. (4.7)

As fong as the external requiraments of accountability, service to the
public, value for money and transparency are met the review

recommends that the ombudsmen should be able to manage the

internal arrangements of the new Commission, including the location of

offices, to adapt it to the changing extemal environment over time.

The review recommenids that the following framework is adopted in
planning the legistation for, and organisation of, the new Commission:

» the organisation must be restlient in its abiiity io respond fo
developments In the delivery of public services by central and local
government. [f it is 'government shaped' it may be foo inflexible
when the shape of govemment changes.

» the Internal organisatwn must operate as-a smgle enttty for the
management of work and generally for accountability, policy-
making, funding and resource management.

o
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» the individual ombudsman must be appointed as office-holders with {
a personal jurisdiction across the entire work of the new -
Commission. They should tiot be appointed to have particular
functional or geographical responsibilities. However by agreement
within the new Commission they would each be identified with a
particular group of the bodies under jurisdiction, Thus, for example,
local authorities will know which member of the new Commission
will deal with them [ndividually or carporately on questions of policy
and practice.

»  the staff of the new Commission should specialise in aspects of the
functions of bodles under jurisdiction and as necessary form teams
to deal with parinership working by those bodies.  Such
partnerships may involve bodles not under jurisdiction, or under the
Jurisdiction of another complaints Investigation scheme, and
innovative collaborative arrangements will be needed.

» the new Commission must work closely with central and local
government authorities and the National Health Service, as
appropriate through the central unit (which the review recommends
later in this chapter) to address the jurlsdictional issues raised by
partnerships, franchises, contracted out services or ather
developing mechanisms for the delivery of public services.

= each ombudsman will be responsible for his own cases and will not
be subject to any other ombudsman. No ombudsman should be
superior to another in making declsions and recommendations
about matters under Jurisdiction nor should any ombudsman act in

any appellate capacity if a complainant disagress with another
ombudsman's decision,

*  ihe new Commission wili be answerable to Parliament,

x the new Commisslon should be chaired by one of the ombudsmen
for the purposes of representing it extemally, for management
purposes and when there Is a requirement to answer to Parliament,
The review envisages that this ombudsman would be responsible
for matters relating to the UK as a whole and for reserved matters
In Scotland, Wales and Northern [reland.

» the responsibilities of the ombudsmen for bodies under jurisdiction
or for the geographlcal divislon of work should be agreed within the
new Commission. :

* the chairman of fhe new Commission should lay a report annually
to Parliament on the work of the Commission which should include

an account of the management of the casework of each
ombudsman. The chalrman should be able to present to {
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Parliament and publish under absolute privilége such other reports
as may be necessary on Individual or systemic investigation Into
complaints, Separate arrangements should be made for publishing

widely under absolute privilege reports about individual or systemic
complaints. )

the new Gommission should be funded on the basis which currently
applies to the Parliamentary Commissioner and the Health Service
Cormmissioner namely that funds are voted by Parliament subject to
the approval of the Treasury. This will entall, for the present
Cormnmission for Local Administration, a move away from Its current
funding arrangements,

the new Comimission should be subject to value for money scrutiny
hy the National Audit Offlce and thus, under present arrangements,

would be subject to the scrutiny of the Committee of Public
Accounts.

the new Commission should set itself a range of performance
targets and publish a comprehensive report of its work, expenditure
and performance against targets.

all the ombudsmen who form the new Commission should be
appointed by the Queen by letters patent.

the board should include a number of non-executive members
drawn from externa! bodles or the general public. All should be in a
position to monitor the impact of the new Commission and fo offer
operational and palicy advice.

the review makes no recommendations on the name of the new
Commission nor the titles of any office-holders. These should be
chosen after careful consideration of the role of the new
Commission and with public accessibllity In mind. The review
knows no reason why the name of the new Commission should
reflect the tifles of any office-holder and note as an example the
Comptroller and Auditor-General and NAO, (5.3)

The review does not recommend any reduction in existing jurisdiction
and powers for the new Commission. (5.4)

The review suggests that plecemeal extensions to jurisdiction should
not be made before the higher level dedisions are taken about the
scope of the new Commission's jurisdiction and what the related
guiding principles should be. (5.13)

The revlew thinks that strong and vigorous ce-ordination of complaints
processes across public services in central and local government and
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10,

11.
12.

13.

14,

18.

16.

17.

18.

the health sewiée Is essential and it recommends that a strengthensd
focal paint in the Cablinet Office is set up to do this, taking an overview

of all public sector complaints processes and the work of the
ombudsmen. (5.19) '

It is essential that focus is maintained during an investigation with an
eye to outcomes and transparency. (6.6)

An ombudsman's function must remain grounded in addressing
injustice caused to an individual and own-initiative investigation
appears Inconsistent with impartiality. (8.15

The review sees no reason why a complainant should not see a draft
report and it se recommends. (6.20)

The ombudsmen could provide readily available materlal perhaps on
the Internet. (6.30)

There Is potential for an integrated approach with (in particular) the
Community Legal Service and Communlty Health Councils aiming at
parinership-type coliaborations. (6.31)

The review recommends that where a complaint is referred back the
ombudsmen should be empowered to set conditions which if they are

not met will prompt an Investigation without a further complaint being
submitted. (6.35)

The restriction that ofnbudsmen receive complainits only on paper
should be removed and complaint submission provided in whatever
form is acceplable to the ombudsmen and convenient to complainants

- electronically, by telephone or other format (for example, audio tape).
(6.37)

The CLA is more likely than the other ombudsmen fo engags directly
with complainants on the felephone or in person - this should be the
favoured style of working throughout the new Commission. Similar
informal methods should be used with the respondent hodies. The
ombudsmen also need to Improve the language used in leifers fo
cornplainants - oo often this is forbidding and full of legalese. (6.38)

A really first class web site Is essential. Access fo the ombudsman's

services can also be provided through emall and on-line form-filting.
(6.39)

In designing any new web site and literature the ombudsmen should

consider the needs of all thelr customers - not just complainants but
also the'intermediarles and staff of respondent bodies. +(6.40)
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19.

20,

21,

22,

23.

24.

25.

268,

27.

The new Commission shiould have a role (with others) in providing -

more general guldance. ... but a simple lgaflet with a baslc explanation
of who can help and how, contact details and, importantly, appropriate
management of expectatlons would be useful. Such a leaflet could be
avallable from all major saurces of help. (.41}

The need for a gateway to the new Commission with clear guidelines
for its work Is essential for a highly accessible system. (6.42)

The new Commission should be more active in monitoring return rates
and finding out what happens to complaints which do not return. (8.43)

The new Commission would publish a 'scheme' definition which would
describe in some detail the arrangements for thelr operation including
how they would interact with complainants and respondent bodies, and

the standards they would sesk to achleve, In a similar way to a charter.
(6.45)

The new Commission's process should be continuous until:

* jt s clear that the complaint is out of jurisdiction and not
investigable; or

* a settlement to the ombudsman's satlisfaction has been achisved;
or -

x  jnvestigation has besn completed and a report has bsen produced.

The emphasis should move away from 'acceptance or rejection’ to the

action or resolution proposed (in some cases, 'no action' by the
ombudsman), (6.54)

A telephone conversation might quickly establish for a caller that their
complaint is outside the new Commission's jurisdiction. Such a call
may be regarded as an enquiry rather than submission of a complaint
rejected as out of jurisdiction. The new Commission will need to sst a
policy on how it handles such complaints o aveid producing

misleading staflstics or, worse, producing misunderstandings with
complainants, (6.58)

Initially, a concillatory approach should be adopted, working on the
hasis that most organisations will wish to adhere fo good customer-
service and complaints-management princlples. (6.56)

The new Commission should develop guidance material specifically for
the respondent hodies. The new Commission can thus help 'enable’
the respondent bodies to resolve complaints - as well"as removing
barriers to access, barriers to resolution need also to be identified and
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28.

28,

30.

31.

32.

33.

34.

35.

38.

37.

38.
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‘removed (for example, requiring an ombudsman's report befors

compensation can be awarded). (6.57)

A simple measure might be to develop an equivalent to the Cabinat
Office’s The Ombudsman in Your Files', avallable on the Internet and
as a web-ready package for organisations with Intranets, (8.58)

The requirement of the 1987 Act that the PCA provides the statement
of complaint and the investlgation report to the princlpal officer needs
to be reconsiderad. (6.59) .

A view will have to be taken on how the new ombudsmen legislation is
framed in relation fo disciplinary matters and ethical standards. (6.81)

The new Commission needs o have sufficient flexibility to deal with a

very wide range of complainis covering virtually all of government
buslness. (6.62)

Any new legislation should be based around the concept of the
ombudsman seeking resolution, by an agreed settlement if possible,

with investigation and the ability to make recommendations as an
option. (8.83) '

Cases should be referred by the gateway to an ombudsman's
investigating unit quickly with final jurisdictional checks completed, if
necessary, by the Investigator. (8.65)

Staff need to engage with people using the telephaone, meetings and
email rather than paper-intensive methods where appropriate. (6.66)

Modern working also accepts an element of carefully managed risk.
(6.67)

The new Commisslon will need to he fully engaged with Information
Age Government. As government moves to greater electronic working

and record keeping, the ombudsmen need to keep the implications
under review, (6.68)

The new Commission also needs to ensure it Is applylng resources in
the most effective way by using external specialists and other service
providers when appropriate. (6.69)

The review agrees that the current position on the non-binding nature
of the ombudsmen'’s recommendations is acceptable and should ke
reflected in the new Commission's arrangements. The ombudsmen
shouid continue fo make, recommendations and be able to make
special reports if necessary to Parllament and counclls, and seek
publicity as necessary. Because of the sensitivitles of Parliamentary
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39.

40,

41.

42,

43.

A4,

A8,

46,

oversight of local democracy, arrangements for pursting compliance

for individual local government cases should not involve Parliament,
(6.75)

A function of the new gateway should be io provide information and if
necessary refer complainants elsewhere for appropriate advice so that
as far as possible complainants have reasonable expectations about

what can be achieved and are more likely {o set out on the path which
is right for them. (6.78)

The review has seen no evidence that complainants seeking
compensation is distorting the ombudsman's function but it believes
that the position needs to be monitared as part of the watching brief
which it has recommended as one of the functions of the focal point it
recommended in Chapter 5. (6.79)

It would be helpful when ombudsmen and complainis examiners are
considering which cases fo include in reporis if the full range of
possible oufcomes Is reflecied heluding failing to oblain redress,
apologles, explanations and smal levels of compensation. (6.81)

The review recommends that the new Commissicn is given powers to

put all publishable case reports into the publlic domaln with absolute
privilege. (6.85)

In general, the new Commission will need to ensure that investigations
are focused and that there is good ligison with the National Audit
Offlce, Audit Commission and other audit and inspection badles sa that
matters of concern can be taken forward, (6.89)

The review recommends that arrangements fo allow ‘associate’ status
with the new Commisslon be introduced. (7.3)

The vevlew envisages that ombudsmen from the devolved
administrations and the Information Commissioner/Data Protection
Commissioner would be assoclates of the new Commission. (7.4)

Where there is no statutory framework, arrangemenis for streamlining
complaints-handling are likely to be unequal. A non-statutory
complaints body might be a departmental independent complaints
examiner or a private-sector ombudsman schemse operating entirely on
& contract-hasis. The new Commission should continue to agree
protocols with these other complaints bodies where appropriate but the
review Tecommends that detalls should be put into the bublic domain
(in particular, on an Internet web site) and as far as posshble
arrangements for streamlined complaints handling put in place. (7.6)
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47.

48,

48,

50.

61,

The review recommends that arrangements for 8 new Commission in
England should allow for the ‘Parliamentary Ombudsman' function
working in partnership with ombudsmen in the three countries perhaps
in informal college arangements similar to England. (7. 10)

The review recommends that ‘assoclate’ arrangements for public
sector ombudsmen in the other three couniries are put In place. {7.11)

The review recommends that the new Commission remains able to
report to Parliament on a Unlted Kingdom basis. (7.12)

In making recommendations in this report only the HSC and CLA In
England have been addrassed. The review recommends that DETR,
DH and the devolved authorities consider the Implications for
legislation and the HSCs and ClL.As in Scotland and Wales. (7.13)

The review sees no immediate reason for making any changes to

existing arrangements beiween public and private sector ombudsmen.
(7.18)
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ANNEX B

LIST OF BODIES WITHIN JURISDICTION OF THE PUBLIC SECTOR
OMBUDSNEN IN ENGLAND

THE PARLIAMENTARY OMBUDSMAN

Schedules 2 and 4 to {he Parliamentary Commission Act 1967 (as amended)

lst those public authorities subject tfo investigation by the Parliamentary
Ombudsman, These Include:

» Government Departments and Agencies, such as;

Benefits Agency

Cabinet Offlce

Child Support Agency

Department for Culture, Media and Sport
Depariment for Education and Employment
Department for Internationat Development
Department of Health

Department of Social Security
Department of the Environment, Transport and the Regions
Department of Trade and Industry
Employment Service

Foreign and Commonwealih Office

HM Customs and Excise

HM Treasury

Home Office

Inland Revenue

Lord Chancelior's Department

Ministry of Agriculture, Fisherles and Foad
Minlstry of Defence

Northem ireland Office

Scotland Office

Wales Office

» Non-Departmental Public Bodies, such as:

Advisary, Conciliation and Arbitration Service (ACAS)
Arts Council of England

British Councll’

British Library

British Museum

British Tourist Authority

Broadcasting Standards Commission

Civil Aviation Authority
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Commisslon for Racial Equality
Competition Commission
Countryside Agency
Data Protection Commissioner
Disability Rights Contmission
English Heritage
English Nature
English Partnerships
English Tourist Board
Environment Agency
Equal Opportunities Commission
Further Education Funding Council for England
Health and Safety Commission
. Health and Safety Exscutive
Higher Education Funding Coungil for England
Housing Corporation
Legal Aid Board
Meat and Livestock Commission
Millennium Comimission
Natlonal Herltage Memorlal Fund
National Lottery Charitles Board
National Lottery Commission
National Museums and Galleries
New Millennium Experience Company Lid
Northern Iretand Human Rights Commission
Parole Board
Reglonal Devslopment Agencies
Research Courncils
Royal Commission on Historical Manuscripts
Royal Commission on the Historlcal Monuments of England
Sport England
Teacher Training Agency
UK Atomlc Enargy Authority

v Tribunals®, such as:

Agriculfural Land Tribunals

Copyright Tribunal

Employment Tribunals

Registered Homes Tribunals

Special Education Needs Tribunal
~ Valuation Tribunals

* The adminigtrative actions of administrative staff of fribunals only.
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THE HEALTH SERVICE DMBUDSMAN

Sections 2 and 2A of the Health Service Commissioners Act 1983, as
amended by the Health Service Commissioners (Amendment) Act 1996,

place the following bodies within the Jurisdiction of the Health Service
Ombudsman for England:

Regional Health Authorities (although these were abolished in April
1998);

District Health Authorities in England;
Speclal Health Authorities exercising functions only or malnly in
England and which were either established on or before 1 April 1974 or
established after that date but designated by Order in Councll as being
within the Ombudsman’s jurisdiction;

National Health Service frusts managing a hospital or other
establishment or facility in England;

Family Health Services Authorities whose locality is in England (also
abolished in April 1998, with functions taken on by Health Authorities),

the Dental Practice Board,
the Public Health Laboratory Service Board;

providers of general medical services In England® {General
Practitioners);

providers of general dental services in England* (family dentists),
providers of general ophthalmic services in England* (opticlans);

providers of general phammaceutical services in  England®

~ (pharmacists);

persons, whether individuals or bodles, who are not themselves any of
the above but who provide services in England under arrangements

with any of the above (i.e. private providers such as nursing homes,
who have NHS funded patients).

* Where these services are belng provided under the National Health
Services Act 1977.
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THE LOCAL GOVERNMENT OMBUDSMEN

The following authorities are within the jurisdiction of the Local Government
Ombudsmen:

District, borough, city and county councils (but not fown or parish
councils); :

Education appeal committees;

School governing bodles (admission matters only);
School organisation commiittees;

the Greater London Authority;

the London Transport Users' Committes;

the London Development Agency;

Housing action trusts (but not housing associations);
Joint boards of local authorities;

Natlonal park authorities;

Fire authorities;

Police authorities, including the Natienal Criminal Intelligence Service
and the National Crime Squad (but not individual police officers);

the Commission for New Towns (housing matters only)
English Partnerships (planning matters only);
the Notfolk and Suffolk Broads Authority;

the Environment Agency (flood defence and land drainage matters
only). '
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ANNEX G

MATTERS NOT SUBJECT TO INVESTIGATION BY THE PUBLIC SECTOR
OMBUDSMEN IN ENGLAND

THE PARLIAMENTARY OMBUDSMAN

Schedule 3 to the Parflamentary Commissioner Act 1967 (as amended) sets

out the matters not subject to investigation by the Parliamentary Ombudsman.
These are;

(a)

(b)

()

(9)

(h)

action {aken in matters cortified to affect relations or dealings between
the UK Government and any other Government;

action taken, outside the UK, by officlals acting on behalf of thé UK
Gavernment. (Action taken by UK Government officials of a consular

function, In relation to a UK Citizen, ARE subJect {o investigation by the
PCAY; |

action taken in connection with the administration of the government of

a country or territory outside the UK which forms part of Her Majesty's
dominions or In which Her Majesty has jurisdiction;

action taken by Minlsters under the Extradttlon Act 1870 or the Fugitive
Offenders Act 1881;

action taken by Ministers o Investigate crime or protect the security of
the State;

the commencement or conduct of civll or criminal proceedings hefora
any UK court of law, proceedings under the Naval Discipline Act 1957,
the Army Act 1955, the Air Force Act 1855, or any proceedings before
an International court or tribunal;

any exerclse of the prerogative of mercy or the power of a Minister fo
make reference io the Court of Appeal, the High Court of Justiciary or
the Courts-Martial Appeal Gourt;

aclion taken on behalf of a Minister by a Health Authorily, a special

Health Authority, a Family Practitioner Commities or the Public Health
Laboratory Service Board,

matters relating fo contraciual or other commercial transactions, except

In relation to compulsory acquisition of land or disposal of surplus fand
acquired compulsorlly;
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(k)

action taken in respect of appointments or removals, pay, discipline,
supsrannuation ar ather persannel matters; and

the grant of honours, awards or privileges within the gift of the Crown,
Including the grant of Royal Charters.

THE HEALTH SERVICE OMBUDSMAN

Sections 4 to 7 of the Health Service Comimissioners Act 1983 (as amended
by the Health Service Commissioners (Amendment) Act 1998) set out the

clreumstances in which the Ombudsman cannot conduct an investigation.
These are:

(a)

()

(d)

(€)

()

where the complalnant has a right of appeal, reference or review to or
before a tribunal constituted by or under any enactment or by virtue of
Her Majesty's prerogative, or a remedy by way of proceedings in any
court of law, unless the Ombudsman is satisfied that it is not
reasonable to expeci the complainant to exercise those rights;

complaints in respect of action which has been, or is, the subject of an
inquiry undey section 84 of the Natlonal MHealth Service Act 1877 or

sectlon 76 of the National Health Service (Scotland) Act 1978 (general
powars fo hold Inquiries);

complaints in respect of action in relatfon to which the protective
functions of the Mental Welfare Commission for Scotland have been,

are being or may be exercised under the Mental Health {(Scotland) Act
1984,

matters which could be pursued under some other complaints
pracedure (i.e. the NHS complaints procedure) but the complainant
has not invoked and exhausted that alternative procedure, unless the
Ombudsman is satfisfied that if is not reasonable to expect the
complainant o do so;

matters relating to appointments or removals, pay, discipline,
superannuation or other personnel matters;

matiers relating to contractual or other commercial transactioris, sxcept
for NHS contracts (as defined by the NHS and Community Care Act
1990) or matiers arising from arrangements between a health service
body or a family health services provider (e.g. a GP} and an
independent provider for the provision of services fo NHS patients;

matters concerning the actions of Health Authoritles in the exercise of
their functions fo investigate services under regulations relating fo the
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(h)

provision of general medical, dental ophthalmic and pha-rmaceutica[
services;

complaints about the merits of a decision or action of a health service
body, famlly health services provider or independent provider where
the action or decision was taken without maladministration in the
exercise of a discretion vested In that body or provider.

THE 1.OCAL GOVERNMENT OMBUDSMEN

Section 28 of the Local Government Act 1974 sets out the matters not subject
to investigation by the Local Government Ombudsmen. These are:

(2)

something which a complainant first had knowledge of more than 12
months before the complainant first wrote to the Ombudsman or fo a
councilior, unless the Ombudsman considers it reasonable to look into
the complaint;

matters for which the complalnant has the right to appeal {o a tribunal,
a government minister (e.g. a planning appeal) or court action, unless
the Ombudsman is satisfled that, In the particular clrcumstances, it

would not be reasonabie to expect the complainant {o seek a remedy
through such means;

matters which affect all or most of the Inhabitants In an authority's area
(e.g. a complaint that a council has wasted public money);

the commencement or conduct of clvil proceedings before any court of
law,

action taken by any police authority in connection with the investigation
or prevention of crime;

action taken in respect of appointments or removals, pay, discipline,
superannuation or other personnel matters;

{) =action taken by a local educstion aythority in the exercise of
functions under Section 370 of the Education Act 1996 or
Sectlon 17 of the Education (No 2) Act 1986 (secular instruction
in schools);

(y  action concerning: s

= the giving of instruction, whether secular or religious; or

1
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(h)

()

)
(k)

()

nconduct, curdculum, internal organigation, management or

discipline in any schoal or educational establishment maintained
by the authority;

action taken by the Commisslon for the New Towns or any
development corporation established for the purposes of a new town
which s not in connection with functions In relation to housing, ar

which was done (or the default first arose) befora the coming into foree
of Schedule 3 to the Local Government Act 1988,

action taken by any urban development corporation established by an
order under section 135 of the Local Government, Planning and Land
Act 1980 which Is not In connection with functlons in relation to town
and country planning, or which was done (or the default first arose)

before the coming into force of Scheduls 3 to the Local Government
Act 1988;

action taken by the Urban Regeneration Agency which is not in
connection with functions relating fo fown and country planning;

any complaint in respect of anything done or the default first arising
before 1 April 1974; and

action taken in matters relating to confractual or commercial
transactlons, Including:

)] the operation of public passenger transport;

(i)  the carrying on of a dock or harbour undertaking;

(iliy the provision of entertainmeant;

(iv}) the provision and operation of Industrial establishments; dand

(v) markets (other than fransactions relating lo the grant, renewal or

revocation of a licence to occupy a pitch or stall in a falr or

market, or the attachment of any condition relating to the
licence).

Except that the Ombudsman may investigate:
(i) transactions relating to the acquisition or disposal of land or the
provision of moorings (other than moorings prowded

connection with a dock or harbour undertaking); and

(if)  all transactions in the discharge of functions exercisable under
any public general Act, other than those required for the
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procurement of goods and services necessarty to discharge
those functions.
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REVIEW OF THE PUBLIC SECTOR OMBUDS'MEN IN ENGLAND:
A CONSULTATION PAPER

NAME:
ADDRESS:

1. A NEW CONMMISSION (2.6)

Should the public sector ombudsmen schemes in England be combined fo
form a Gommission 7 -

Do you think the collegiate model is more effective than a model comprising
one ombudsman and a number of deputles ? Are there any other models
you wottld like to propose ?

The review does not recommand a name for the new Commission but
recognises that its name should reflect its role and be chosen with public

aceessibility in mind. What do you think would be a good name for the
Commission 7




The review suggests that other ombudsmen be made "assoclates" of the
Commission as a way of extending the “one-stop shop" idea 7 Are there
other approaches ? Which ombudstnen should be assoclates and why ?

Are the changes proposed (including in ways of working) sufficlent to

address any concerns about the quallty or operatlon of the ombudsmen 7
What are these concems 7

2. THE MP FILTER (2.12)

Do you support abolition of the MP filter for the submission of complaints to
the PCA ? Do you see any added risks or beneflis arising from abolition ?
Do you think that it would be possible to retaln the MP filter under the
proposed new arrangements ?

3. JURISDICTION AND POWERS (2.18)

Do you agree that the jurisdiction and powers of the new Commission
should be the same as those which currently exist for the PCA, HSC and
CLA:; and that any changes should walt until legislation is brought forward ?

Pl ek




Are there any particular bodies, or fypes of bodles, not currently within the
jurlsdiction of the ombudsmen which you would like to see subject to
investigation by the new Comrnission ?

Should the legistation specify the bodies which are nof within the
ombudsmen's jurisdiction, rather than thoss which are ?

Should the primary rele of the new Commission remain the investigation of
complaints of maladministration ? Should complaints about personnel or
contractual matters be subject to investigation by the.new Commission ?

Are there any other matters which the new Commission cught to be able to

investigate but which are currently outside the jurisdiction of the
ombudsmen ?




4, ACCOUNTABILITY (2.24)

Do you agree that the Commission should In its entirety be directly
answerable to Parliament ?

Are the propesed rteporting arrangements sufficient ¥ Should any other
raports be required ?

Should there be mors defailed requiraments on the content of annual
reports 7

Should the Commisslon set its own performance targets, or should targets
be agreed with Government or Parliament ?

Do you support the review's conclusiens about the benefits of Parliamentary
oversight over complaints about local authorlties ?
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5. APPOINTMENTS (2.28)

Do you agree that the ombudsmen should continue to be appointed by The
Queen ?

What role, if any, should Parliament play in the appointment of the
ombudsmen ? Is there a role for local government ?

What changes, if any, should be made to the terms and conditions of
employment of the ombudsmen ? Should ombudsmen continue fo serve
untll retirement age 7 Should fixed-term appointments be Infroduced ?

Should non-executive members be appointed to the board of the new

Commission ? Who should appoint these ? What should the role of non-
executives be ?




What do you think the new members of the Commission should be called ?
Should we retain the current Commissioner titles ?  Should we replace
Commissioner with Ombudsman ? How should we refer o non-executive
members ? Are there any other more appropriate fitles ?

Please complete and return this questionnaire by FRIDAY 29 SEPTEMBER
to:

Rob Wall

Central Secretariat
Cabinet Office

4 Central Bulldings
Matthew Parker Street
LONDON SW1H 9NL

Telephone: 020 7276 2482
Facsimile: 020 7276 2493

E-mall: robwall@cabinst-office.x.gsl.gov.uk

Ministers may wish fo publish thess questionnaires in due course, or place
caopies in the fibrarles of the Houses of Parliament. Should you wish your
camments to be treated in confidence, please make this clear in your retum.






