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APPOINTMENT OF REPRESENTATIVES TO OUTSIDE
BODIES 2008/09
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SUMMARY

Members are invited to appoint representatives to serve on outside bodies for
the 2008/09 Municipal Year and to endorse attendance at the County
Council’s South Essex Area Forum, the Rochford Local Strategic Partnership
and the Thames Gateway South Essex Board.

POLICY
Current Council policy relating to outside bodies includes the following:-

o Officer appointments to specific seats.

o All appointees to have a substitute and to receive initial briefings on the
work of the body by an appropriate officer or a body representative.

o Member and officer appointees to be asked to report back on the work
of bodies to which they are appointed via the Members' Bulletin twice
per year. The possibility of an appointee reporting into a meeting
should not be discounted as an alternative in appropriate
circumstances.

Given that the political structure includes Executive Board Members with
portfolios, it would be appropriate to ally representation on some bodies with
the Executive Board Member whose portfolio relates to body activity.

DISCUSSION
Outside Bodies

The bodies that are subject to officer appointment and proposed appointees
are set out at Appendix 1 for endorsement. The bodies for which it would be
appropriate for the appointee to be an Executive Board Member (including the
Leader of the Council) are also set out at Appendix 1.

Set out at Appendix 2 is a list of those bodies requiring Member nominations
for the next year, along with information on the timing, frequency and location
of meetings.

Each Group Leader and non-Group Member has been asked to provide a list
of nominees to serve on outside bodies. Details of nominations will follow.

For the East of England Regional Assembly appointment, the Authority has
been asked to have regard to the following guidance:-

o Wherever possible, a representative should be a Senior Member of the
Council.
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4.1

o Where a Council is in the control of a single recognised group, the
representative of that Council should normally be a member of that
controlling group.

o All representatives should endeavour to take a whole region, strategic
perspective in their role. They will be required to be bound by the
Assembly’s Code of Conduct and to declare any appropriate interests
at meetings.

In view of the above parameters, the Leader of the Conservative Group has
been asked to nominate to the Assembly.

In appointing to Outside Bodies there is no legal requirement to take account
of the number of seats each political group holds on the Council as a whole.
Should the pro rata rules be applied, the allocation of places for the seats
identified at Appendix 2 would be as follows:-

Conservative Group 27
Liberal Democrat Group 4
Non-Group 1

Attached for information at Appendix 3 is a guide produced by the Head of
Legal Services relating to Members responsibilities and liabilities when
representing the Authority on an Outside Body.

Area Forum/Local Strategic Partnership/Thames Gateway South Essex
Board

The Leader of the Council (or their nominee) attends meetings of the County
Council’'s South Essex Area Forum, the Rochford Local Strategic Partnership
and the Thames Gateway South Essex Board. It would be appropriate for
Council to continue to endorse this aspect of the Leader’s activity.

Rochford and Southend Airport and Environs Action Plan Forum

This Forum makes recommendations to each Council on the preparation and
adoption of an Airport and Environs Action Plan. It is suggested that one of
the four appointees be the Executive Board Member for Planning and
Transportation.

Rochford Housing Association

The Council has the right to appoint to four seats on the Rochford Housing
Association Board for the 2008/09 Municipal Year. Appointees do not
necessarily need to be Councillors.

LEGAL IMPLICATIONS

As outlined in Appendix 3.
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6.1

RESOURCE IMPLICATIONS

Members who attend outside body meetings are entitled to claim travel and
subsistence allowances. Members should, however, only make these claims
where there has been no support from the outside body concerned towards
travel and subsistence.

RECOMMENDATION

It is proposed that the Council RESOLVES

(1)

(2)

3)

(4)

(5)

The appointment of officers and Executive Board Members to outside
bodies for the 2008/09 Municipal Year on the basis set out at
Appendix 1 of this report.

The Member representatives (including substitutes) to be appointed for
the 2008/09 Municipal Year to the outside bodies set out at Appendix 2
of this report.

To endorse the attendance of the Leader of the Council (or their
nominee) as the Council’s representative at meetings of the County
Council’'s South Essex Forum, the Rochford Local Strategic
Partnership and the Thames Gateway South Essex Board.

The appointment of the Executive Board Member for Planning and
Transportation and three further representatives to the Rochford and
Southend Airport and Environs Action Plan Forum.

The appointments to the four seats on the Rochford Housing
Association Board for the 2008/09 Municipal Year. (HICS)

Sarah Fowler

Head of Information and Customer Services
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Background Papers:-

None

For further information please contact John Bostock on:-

Tel: - 01702 546336 Ext. 3900
E-Mail: - john.bostock@rochford.gov.uk

If you would like this report in large print, braille or another language please contact
01702 546366.
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Proposed Officer Appointments

Body

Officer Appointee

Adult Community Learning South Essex
Governing Body

Jenny House, Economic Development
Officer

NACRO N.C.E. Ltd

Jeanette Moulsdale, Senior
Homelessness and Housing Advice
Officer

Springboard Home Improvement Service
Support Group

Steve Neville, Strategic Housing
Manager

Proposed Executive Board Member Appointments

Body

Appointee

Essex Heritage Trust

Executive Board Member for Leisure,
Tourism, Heritage, the Arts, Culture and
Business

Local Children and Young People
Strategic Partnership

Executive Board Member for Young
Persons, Adult Services, Community
Care and well-being, Health and
Community Safety

Local Government Association (LGA)
General Assembly

Leader of the Council

Museums in Essex Committee

Executive Board Member for Leisure,
Tourism, Heritage, the Arts, Culture and
Business

Partnership Trust for Schools in Rochford
District

Executive Board Member for Young
Persons, Adult Services, Community
Care and Well-being, Health and
Community Safety

Rochford Crime & Disorder Reduction
Partnership

Executive Board Member for Young
Persons, Adult Services, Community
Care and Well-being, Health and
Community Safety
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Body

Appointee

Southend University Hospital — NHS
Foundation Trust

Executive Board Member for Young
Persons, Adult Services, Community
Care and Well-being, Health and
Community Safety

South East Essex Primary Care Trust

Executive Board Member for Young
Persons, Adult Services, Community
Care and Well-being, Health and
Community Safety

Supporting People Commissioning Body

Executive Board Member for Young
Persons, Adult Services, Community
Care and Well-being, Health and
Community Safety

Waste Management Advisory Board

Executive Board Member for
Environment including Parks, Open
Spaces and Woodlands, Recycling,
Street Scene and New Contracts

Thames Gateway South Essex Housing
Strategy Group

Executive Board Member for Council Tax
Collection, Benefits and Strategic
Housing Functions

Thames Gateway South Essex Economy
and Inward Investment Board

Executive Board Member for Planning
and Transportation

Thames Gateway South Essex Quality of
Life Board

Executive Board Member for Leisure,
Tourism, Heritage, the Arts, Culture and
Business
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Bradwell Local Community Liaison Council

Purpose: To liaise with local organisations on matters arising from the
operation/management of Bradwell Power Station.

Time: 10.00 am — 2.00 pm (approx.)

Frequency: 2 PA (some adhoc if necessary)

Location: Maldon District

Nominees: 1 plus 1 substitute

Campaign to Protect Rural Essex

Purpose: To make any necessary representations where a planning
application threatens countryside interests. To join with others in
highlighting dangers to the local countryside. To provide two-way
communication on relevant issues.

Time: 10.30 am

Frequency: Bi monthly every 3" Tuesday

Location: Essex Record Office, Chelmsford

Nominees: 1 plus 1 substitute

Castle Point and Rochford Domestic Violence Panel

Purpose: A multi-agency Panel working towards raising awareness,
increasing confidence in victims to come forward and assisting
them to address the issues.

Time: 10.00 am — 12.00 pm

Frequency: Every 8 weeks

Location: Rayleigh Civic Suite

Nominees: 1 plus 1 substitute

Castle Point and Rochford Drug and Alcohol Reference Group (DARG)

Purpose: To raise awareness of drug and alcohol issues throughout the
area, including monitoring of prevention activities and initiating own
projects.

Time: 9.30 am —12.00 pm or 2.00 pm — 4.00 pm

Frequency: 6 times per year (alternate months)

Location: Rayleigh Civic Suite or Castle Point Offices

Nominees: 1 plus 1 substitute

Castle Point and Rochford Police Community Consultative Group

Purpose: Consultation between the Police Authority, Police and members of
the public

Time: 7.30 pm —9.00 pm

Frequency: 1PA

Location: To be confirmed

Nominees: 1 plus 1 substitute
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Cory Environmental Trust in Rochford

Purpose: To distribute monies derived from landfill tax credits (for
conservation projects, promoting sustainable waste management,
provision of recreational facilities and other defined purposes).

Time: 6.00 pm — 8.00 pm

Frequency: 2/3 months approx. (Thursday)

Location: Hockley Community Centre, Hockley

Nominees: 1 plus 1 substitute

Crouch Valley Scout District Executive Committee

Purpose: To support Scouting in the District
Time: 8.00 pm (Approx.)

Frequency: 3—4PA

Location: Varies within area

Nominees: 1 plus 1 substitute

East of England Regional Assembly
(Note: Please see Paragraph 3.4 of report for appointment parameters).

Purpose:

(1) To promote the social, economic and environmental wellbeing of
the Region in accordance with the principles of sustainable
development in the interests of all those who live, work and visit
the Region through a partnership of elected representatives
drawn from the principal local authorities in the region and
representatives of other regional stakeholder interests.

(2) To undertake the function of designated Regional Planning Body
for the Region, as determined in the Planning and Compulsory
Purchase Act 2003.

(3) To exercise the scrutiny functions remitted to the Assembly in
relation to the strategies and business planning processes
undertaken by the East of England Development Agency.

(4) To act as a strategic focus for integrated regional strategy
development and alignment, and joint partnership working in the
Region.

Time;:

During daytime

Frequency:

Twice per year, plus ad hoc special meetings

Location:

Various locations within East of England

Nominees:

1 plus 1 substitute
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Essex Rail Seminar

Purpose: Liaison and provision of interface between service provider,
regulator and Local Authority.

Time: Daytime

Frequency: 1PA

Location: County Hall, Chelmsford

Nominees: 1 plus 1 substitute

Hockley Community Centre Association

Purpose: Provision of leisure facility to the local community.

Time: Evening

Frequency: Monthly

Location: Hockley Community Centre, Westminster Drive, Hockley
Nominees: 2 plus 2 substitutes

Local Government Association Rural Commission

Purpose: Provides a forum for the consideration of rural matters and assists
the LGA in formulating policy.

Time: 10.00 am

Frequency: 2 PA (March and September)

Location: March — London/September — location varies

Nominees: 1 plus 1 substitute

Local Government Association Urban Commission

Purpose: Provides a forum for the consideration of urban matters and assists
the LGA in formulating policy.

Time: 10.00 pm

Frequency: 2 PA (July and January)

Location: July — London/January — location varies

Nominees: 1 plus 1 substitute

London Southend Airport Consultative Committee

Purpose: Acting as a means of consultation in accordance with the Civil
Aviation Act 1982.

Time: 2.00 pm

Frequency: 3 PA (approx.)

Location: Southend Airport

Nominees: 3 plus 3 substitutes
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Rayleigh Gran

ge Community Association Governing Body

Purpose: Management of the Rayleigh Grange Community Centre
Time: To be confirmed

Frequency: To be confirmed

Location: The Community Centre

Nominees: 2 plus 2 substitutes

Rayleigh Mount Local Committee

Purpose: Conservation of Rayleigh Mount
Time: 7.00 pm

Frequency: 3 PA

Location: Parish Rooms, Rayleigh
Nominees: 1 plus 1 substitute

Relate South Essex

Purpose: To enhance the quality of couple, parental and family relationships,
to help relationships and marriages withstand the pressures
leading to breakdown; to limit the damage that accompanies failing
relationships and increase the prospect of subsequent
relationships succeeding.

Time: 6.00 pm

Frequency: 4 PA and Annual Meeting

Location: Southend or Basildon

Nominees: 1 plus 1 substitute

Rochford Hundred Association of Local Councils

Purpose: To establish a two way communication between Member Councils
and Rochford District Council in order that both parties obtain a
better understanding and working relationships.

Time: 7.30 pm

Frequency: 4 PA (approx.) every January, April, July and October

Location: Anywhere within the District

Nominees: 1 plus 1 substitute

Rochford and Rayleigh Citizens Advice Bureau Management Committee

Purpose: The provision of free, confidential, impartial advice.
Time: 7.30 pm

Frequency: 4 PA and AGM

Location: Holy Trinity Centre, Rayleigh

Nominees: 1 plus 1 substitute
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Rochford Sports Council

Purpose: The promotion of sports for all in the Rochford District.
Time: 7.30 pm on Wednesdays

Frequency: 6 weekly intervals (not August)

Location: The Cedar Centre, 90 Castle Road, Rayleigh
Nominees: 1 plus 1 substitute

South Essex Environmental Protection Advisory Group (SEEPAG)

Purpose: To continually monitor and review the prevention, minimisation and
control of pollution in South Essex and to work towards the
maintenance of a sustainable environment in South Essex
(including air, land and water, and noise and contaminated land).

Time: 10.30 am

Frequency: 4-6 PA (approx.)

Location: Constituent Councils and premises of participating industries

Nominees: 3 plus 3 substitutes

Stambridge Sewage Treatment Works Liaison Committee

Purpose: Liaison Body between Stambridge Parish Council, local people,
District and County Councillors, Environment Agency and Anglian
Water Services concerning Stambridge Sewage Treatment works.

Time: Afternoons and evenings

Frequency: 3—-4PA

Location: Stambridge Memorial Hall

Nominees: 3 plus 3 substitutes

Traffic Penalty Tribunal

Purpose: To consider the administrative role of the Traffic Penalty tribunal in
the adjudication of parking contraventions.

Time: During day

Frequency: 2 PA. Main meeting in June

Location: Solihull

Nominees: 1 plus 1 substitute

Warehouse Centre, Active Christian Trust

Purpose: To promote and direct the work of the above youth facility.
Time: Mostly evenings

Frequency: Every 5 or 6 weeks

Location: Warehouse Centre, Brook Road, Rayleigh

Nominees: 1 plus 1 substitute
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Wyvern Community Transport Trust

Purpose: Monitoring the Community Transport Scheme
Time: Morning or afternoons

Frequency: Usually quarterly but can be every eight weeks
Location: Civic Suite

Nominees: 1 plus 1 substitute
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A GUIDANCE CODE FOR MEMBERS ON OUTSIDE BODIES

1.

2.1

2.2

Members are appointed formally by the Council annually to serve on a range
of outside bodies, including voluntary organisations and other local
government associations.

In carrying out that role, Members act both as individuals and as
representatives of the Council. What does that entail?

Positively

o It entails acting according to the rules, constitution and framework set
out by the outside body.

) It entails making independent and personal judgments in line with their
duty of care to the outside body.

o It entails reporting back.

o It entails behaving ethically and following as far as applicable the
Council's Code of Conduct.

o It entails taking an active and informed role in the management of the
outside body’s affairs.

Negatively

o It does not entail representing the political party to which Members owe
their political loyalty.

o It does not entail avoiding taking part in the outside body’s discussions
and decisions.

o It does not entail being there in name only and merely turning up to
meetings.

The role of Members on outside bodies may give rise to occasional
uncertainty and perhaps to conflicts of interest. The attached Appendix offers
a simple legal guide on the responsibilities of Members and officers. Members
are asked to read the guide and if there are issues arising from their particular
situation at any time, to contact the Head of Information and Customer
Services for advice.

Members will appreciate that this guide and also the Council's Code of

Conduct address some of the issues around the possibility of conflicts of
interest. In essence, if the outside body comes into conflict with the Council
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and the Member is a director or on the management committee of the outside
body, it is likely that the Member’s prime duty would be to the outside body in
the conduct of the outside body’s affairs. The Code of Conduct allows a
Member to participate in the Council decision-making affecting the outside
body to which he or she has been appointed. It is absolutely necessary for the
membership of the outside body to be declared at the meeting as an interest
when declarations are taken whenever a matter is on an agenda which in any
way relates to or affects the outside body.

5. If there is a major dispute between the Council and the outside body, then the
Member may be placed in an untenable situation. Before taking precipitate
action the Member is advised to seek the advice of the Corporate Director
(Internal Services).

6. At the end of the day, it is possible that a Member may find he/she is unable
adequately to carry out his/her responsibilities properly, both as a Member of
the Council and as a member or director of the outside body. But that would
be an exception, and should not deflect Members generally from being
prepared to participate in the management and running of outside
organisations.
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A GUIDE TO THE LAW FOR MEMBERS AND OFFICERS ON OUTSIDE BODIES

This note is for Members and officers who represent the Council on organisations
outside the Council, whether as a company director, the trustee of a charity or a
representative on a management committee. It simply sets out some of the most
important responsibilities. It is not meant to be a comprehensive guide.

1 GENERAL

1.1  There are some general provisions which apply to Members and officers who
act in the role of company director, trustee or member of an incorporated
body, such as the committee of management of an unincorporated voluntary
organisation.

1.2 A Member in this role is under a duty to exercise independent judgment in the
interest of the organisation in which he/she is involved. Whilst it is recognised
that a Member or an officer may have a commitment to representing the
Council on the outside organisation, he/she must be aware that it is his/her
responsibility to decide what view to take on any question before the
organisation. Where a Member or officer is partaking in an outside
organisation in a representative capacity, he/she must declare that fact to the
organisation. There will be a fine line to tread between his/her duty to the
organisation and to the Council.

1.3  The bottom line is that in the end, the Member or officer in acting as a
director/trustee or member of a management committee or an organisation,
must act in accordance with the interests of that organisation. A mandate from
the Council to vote one way or the other would put the Member or officer in
breach of the duty to the organisation. It is permissible to take account of the
Council’'s wishes, but not to vote simply in accordance with them. The
overriding duty in considering an item before the outside organisation is to
vote in accordance with the interests of that organisation.

1.4 A Member or an officer in this role must also ensure that avoidable loss is not
incurred in managing the organisation. He/she cannot avoid this responsibility
by not reading the papers or failing to ask for appropriate reports. He/she will
be expected to seek professional advice where appropriate.

1.5 A person responsible for the management of an outside organisation can be
sometimes the subject of insurance cover or an indemnity from the
organisation. Membership of an outside body can give rise to personal liability
so it is very important from the point of view of the Member or officers to
ensure that the organisation is properly, effectively and efficiently run and
operates within the limits of its powers and observes all regulatory
requirements.
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1.6

2.1

2.2

2.3

2.4

1)

)

The Council provides an indemnity in certain circumstances where a Member
is acting as the Council’s representative on an outside body, but only to the
extent that the Member acted in a reasonable manner and in good faith.

COMPANIES

On incorporation a company becomes a separate legal entity which can hold
property in its own right, enter into contracts and sue and be used in its own
name. The company is distinct from its shareholders and members. In the
case of a limited liability company, the liability of members of the company is
limited to the amount they paid or agreed to pay when they joined the
company. This can be as little as £1.

Companies limited by shares are those which have a share capital (eg 1000
share of £1 each). Each member of the company holds shares and received a
share in the profits made by the company according to the value of the shares
held. Shares can be sold. Companies limited by guarantee are those when
there is no shareholding. Instead, each member of the company agrees that
in the event of the company being wound up they will agree to pay a certain
amount. This may also be as little as £1. This form of company is the most
usual in the public and voluntary sector, particularly where charitable status is
sought.

The management of a company is generally the responsibility of a board of
directors. The powers of the directors are usually set out in the company’s
Articles of Association (the rules each company has to govern its internal
management). Sometimes even though a company has been incorporated the
directors may be referred to as members of the committee of management,
governors or even trustees. However this does not change their status as
directors. Conversely, sometimes officials are called directors but they are not
members of the board. Again their status will not be affected. Directors are
those who are appointed by the company to act in the capacity.

Directors’ Duties

A director is an agent of the company. His/her prime duties are as
follows:-

A fiduciary duty to the company (not individual shareholders) to act honestly
and in good faith and in the best interests of the company as a whole.
Directors are therefore in the position of “quasi trustees” who must take
proper care of the assets of the company. the fiduciary duty of the director
towards the company is very similar to the fiduciary duty of Councillors to the
Council Tax payers of the District.

A general duty of care and skill to the company, but a director requires no

greater skill than might reasonably be expected of someone of that
individual’'s particular knowledge and experience. A director is not deemed to
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®3)

(4)

(®)

(6)

2.5

(1)

)

®3)

(4)

be an expert, but is expected to use due diligence and to obtain expert advice
if necessary.

Like a Councillor in respect of Council decisions, the director is under a duty
to exercise independent judgement, though it is permissible for him/her to
take account of the interests of a third party which he/she represents. In such
a case the director must disclose that position and treads a fine line between
the interests of the company and the party represented (in this case the
Council). The director cannot vote simply in accordance with a Council
mandate. To do so would be a breach of duty.

No conflict. There may be actual or potential conflicts between the interests
of the Council and the interests of the company. In such circumstances the
only proper way for the conflict to be resolved is for the Councillor to resign
either from the company or from the Council.

Directors are not allowed to make a private profit from their position. They
must therefore disclose any interests they or their family may have in relation
to the company’s contracts. Whether they are then allowed to vote will depend
on the Articles of Association.

Directors must ensure compliance with the Companies Acts in relation to
the keeping of accounts, and that the relevant returns are made to the
Registrar of Companies. Failure to do so incurs fines and persistent default
can lead to disqualification as a director.

Directors’ Liabilities

The company’s identity must clearly be shown on its stationery. The company
number, place of registration, registered office address and if any of the
directors’ names are shown then they must all appear. Non compliance is an
offence and the directors and company officers can be fined.

A company can only act within the scope set out in its Memorandum of
Association (the document which sets out the objects of the company). Those
directors knowingly causing the company to act beyond the activities set out
in the Memorandum will be liable personally. In very limited circumstances it is
possible for the actions of the directors to be ratified by the members of the
company.

A director may also be liable for breach of trust, if he/she misapplies the
money or property of the company. Directors may also be liable if they fail to
take action to prevent the breach of a co-director of which they are aware.

In the event of failure to act in accordance with the best interests of the

company, or if a director uses his/her powers improperly or makes a personal
profit from his/her position as director, then the director may be personally
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(®)

(6)

()

(8)

9)

(10)

2.6

liable for loss to the company and may be required to give the company the
personal profit made.

If the level of skill and care shown by a director falls below that which could be
reasonably expected and the company suffers loss, the director will be liable
to the loss incurred. However if it believes the director acted honestly and
reasonably, a Court may excuse the director the liability.

If a director knows or ought to know that there is no reasonable prospect of
the company avoiding liquidation, a Court may require that director to
contribute to the company’s assets on liquidation if the company continues to
trade. This is known as wrongful trading. No such order will be made if the
Court is satisfied that the director took all reasonable steps to minimise the
loss to creditors. If a director has concerns about the company’s financial
position he/she would be well advised to inform the other directors and seek
advice from the company auditors. He/she should try to ensure that further
debts are not incurred.

A director will also be liable if his/her knowledge the company carries on
business with intent to defraud creditors or any other person, or for any other
fraudulent purpose. Fraudulent trading can also lead to disqualification from
acting as a director.

All cheques and similar documents which purport to be signed on behalf of
the company must bear the company name. Where they do not, the director
signing on behalf of the company may be liable to a fine and may also be
liable to the payee if the company fails to honour the cheque. It is therefore
wise for directors to make sure that all documents they sign on behalf of the
company state very clearly that they act as agent for the company (eg
Director, for and on behalf of.....).

A third party who enters into a contract on the assumption that a director has
power to bind the company, may be able to claim damages against the
director if it subsequently transpires that the director had no such power.
Directors would be well advised to ensure that contracts are approved by the
board and that the authority to enter into any contract has been properly
delegated before signing it.

Though company liability ceases on dissolution, the liability of the directors (if
any) may still be enforced after dissolution.

Indemnities

Directors cannot be indemnified against liability arising out of negligence,
default, or breach of duty or trust. However the company’s Articles of
Association may allow for directors to be indemnified by the company in
respect of the cost of defending such proceedings if the director is granted
relief by the Court or acquitted. It is lawful for companies to purchase
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2.7

3.1

insurance to protect its directors against claims of negligence, breach of duty,
trust, default. Directors would be well advised to ensure that such a policy of
insurance is maintained at all times.

Local Authorities (Companies) Order 1995

(1)  This Order, made under the Secretary of State’s powers contained in
Part V of the Local Government & Housing Act 1989, sets out rules
concerning local authorities’ involvement in “regulated companies”
which are subject to extensive controls, and their involvement in other
companies where a number of rules apply.

(2) “Regulated companies” are so defined if they are controlled or
influenced by the local authority. “Influenced companies”, under the
effective control of the local authority, will be subject to capital finance
regime and special propriety controls. In broad terms, the test as to
whether companies are local authority influenced is whether the local
authority has the right to, or in fact does, exercise a dominant influence
over the company in question.

(3)  The original concept of controlled, influenced, and minority interests in
companies were introduced by the 1989 Act. “Influenced” means at
least 20% interest. The concept in the 1989 Act stands, but the Order
introduces the term “regulated”.

(4) Councillors who are directors of outside companies to which they have
been nominated by the Council are under the following obligations:-

(@) that the remuneration they receive from the company should not
exceed that received from a local authority, and should be
declared,

(b)  to give information to Councillors about their activities as
required by the local authority (save for confidential information),
and

(c) to cease to be a director immediately upon disqualification as a
Councillor.

INDUSTRIAL AND PROVIDENT SOCIETIES

These are corporate bodies formed under Acts of Parliament which created
this type of organisation and registered with the Registrar of Friendly
Societies. A common example of these is a housing association. However, a
Society can carry on any trade or business but must either be a co-operative
society or carry on its trade or business for the benefit of the community, so it
is appropriate for it to be registered as a society and not a company.
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3.2

3.3

4.1

4.2

4.3

4.4

Instead of a board of directors the Society is run by a management
committee. Members of the Society hold shares in it and their position is
similar to that of shareholders in a company.

The responsibilities, duties and liabilities of members of the management
committee are similar to those of directors of a company.

CHARITIES

To be a charity an organisation must operate for a charitable purpose as
defined in the Charities Act 2006 and operate for the public benefit. Normally
political organisations will not qualify for charitable status.

To register as a charity the organisation must submit its Trust Deed (usually
the Memorandum and Avrticles of Association of a company limited by
guarantee) to the Charity Commissioners for approval. If they are satisfied
that the organisation is charitable it will be registered as such.

Those who are responsible for the control and administration of a charity are
referred to as its trustees, even where the organisation is a company limited by
guarantee even though they are not strictly trustees. Trustees of a charity
retain personal liability, and can only delegate if the trust deed authorises them
so to do.

Trustees’ Duties

Q) Trustees must take care to act in accordance with the Trust Deed and
to protect the charity’s assets. They are also responsible for
compliance with the Charities Acts.

(2) Trustees must not make a private profit from their position. They must
also perform their duty with the standard of care which an ordinary,
prudent business person would show. Higher standards are required of
professionals, and in relation to investment matters.

3) Charitable trustees must ensure that the information relating to the trust
and trustees is registered with the Charity Commissioners and that
annual accounts and returns are completed and sent.

4) If charitable income exceeds £5000, the letters, adverts, cheques etc
must bear a statement that the organisation is a registered charity.

(5)  Trustees are under a duty to ensure compliance with all relevant
legislation (eg in relation to tax matters).
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4.5

4.6

5.1

Trustees’ Personal Liability

(1) If in doubt, always consult the Charity Commissioners. A trustee who
does so will avoid personal liability for breach of trust it he/she acts in
accordance with the advice given.

(2) Generally though, a trustee incurs personal liability if he/she:-

. acts outside the scope of the trust deed
. falls below the required standard of care
. makes a personal profit from the trust assets

(3) In such circumstances the trustee will incur personal liability for losses
incurred.

(4)  Trustees can be liable personally to third parties because unlike a
company, a trust has no separate identity from the trustees. Trustees
are however entitled to an indemnity from the trust assets, provided
they act properly in incurring the liability. Trustees remain personally
liable once they retire (eg if they have entered into a contract on behalf
of the trust) and should therefore seek an indemnity from their
successors. If the charity is a company however the trustees for the
time being will be responsible.

(5)  Trustees may be liable to fines if they do not comply with the duty to
make returns etc.

Indemnities

An indemnity can be given from the trust fund provided the trustee has acted
properly and within his/her powers. Trustees may take out insurance to
protect themselves against personal liability but not for criminal acts, fraud
etc. There will be no problem if the trustees themselves pay the premiums
but if they are paid out of the charitable funds the trustees will need the
consent of the Charity Commissioners unless the trust deed allows it.

COMMITTEES OF MANAGEMENT
Unincorporated Associations

Groups which are not charitable trusts or limited companies are
“unincorporated associations” and have no separate legal identity from their
members. The rules governing the members’ duties and liability will be set out
in a constitution which is simply an agreement between the members as to
how the organisation will operate. Usually the constitution will provide for a
management committee to be responsible for the everyday running of the
organisation. An unincorporated organisation may be charitable and may
register as a charity.
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5.2

5.3

54

5.5

6.1

6.2

7.1

Property will have to be held by individuals as the organisation has no
existence of its own.

Duties

Broadly, Management Committee members must act within the constitution
and must take reasonable care in exercising their powers.

Liabilities

(1) Generally, the Management Committee members are liable for the acts
of the organisation, but are entitled to an indemnity from the funds of
the organisation if they have acted properly. If there are not enough
funds, the Committee members are personally liable for the shortfall.

(2) If one person is appointed by the constitution to act as the agent of the
organisation for certain purposes, then that person acts as the agent of
all the members, who have joint liability for the agent’s actions.

3) Members of the Committee of Management will have personal liability if
they act outside the authority given to them or if they do not comply
with statute eg the payment of employees’ tax etc.

Indemnities

Members will be entitled to an indemnity if they act in accordance with the
constitution and are not at fault. It is possible to obtain insurance but if the
organisation is to pay the premium it must be permitted by the constitution.

OTHER CORPORATIONS

There are bodies created by an Act of Parliament to carry out particular
functions and whose constitution is set out in the legislation relating to that
specific body.

The powers of the members of the body and duties and liabilities of those
members individually and collectively depend upon the wording of the
legislation in question. In general terms the position of a member is similar to
that of a Councillor. It is prudent therefore for a member of one of these
bodies to obtain information for himself/herself from the clerk of chief
administrative officer of the body on the powers and duties of the body, its
standing orders and other procedures which it must follow and financial or
other regulations which govern conduct of its business.

JOINT COMMITTEES OF LOCAL AUTHORITIES
The position of a Member on a joint committee is identical to that of a Member

on any Committee of the Council.
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8 CONSULTATIVE BODIES

8.1 These are bodies set up by another body or the Council to advise it. These
bodies do not take decisions or authorise action; however, the advice given
can be persuasive and result in a particular decision being taken or action
carried out by the body which the consultative body advises. Accordingly a
member of one of these consultative bodies should always ensure that any
advice given is soundly based on all relevant factors being taken into account,
any irrelevant ones being disregarded, and is in accordance with the law and
is reasonable. Advice which is tainted by malice or negligently given which
results in an adverse effect on another can give rise to legal liability.

8.2  Members on consultative bodies are bound by the Council's Code of Conduct.
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